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oBepurenbHas coGCTBEHHOCTD (trust) ojiMH M3 camMblX 3HAUYUTEIBHBIX UHCTUTYTOB COBDPE-
MEHHOT'0 aHTJIO-aMEePUKAHCKOTO mpaBa. llepBoe U0 - COOCTBEHHUK MMYIIECTBA, OTIYKJICH-
HOTO eMy JIDYI'HM JIMIIOM JijIs Tiejieil, ykazaHHbIX yupeauteieM (settlor). IIlpuoGperaresns - jo-
BepUTEJIbHBI COOCTBEHHUK (trustee), OH MOMKET WCIIOJIb30BATH MTPHOOPETEHHOE UMYIIECTBO B
COOTBETCTBUE C IEJIsAIMU, YKa3aHHBIME yupeauTesaeMm. OCyIecTB/IsieT cBoe MPaBo He Jijisd ceds,
a JUId JIpDYTUX JIMIL - BBITOJIoNproOpeTareeii, beneduiimanToB. B KadecTBe 1OCIEIHIX MOXKET
BBICTYIIATh KaK CaM y4IpeIuTesib, TaK U JPyTHe JUIa, UM yKa3anuble. Ho u jBa yJacTHIKA MO-
r'yT OBITH, KOTJIa YUpEIUTEIb HAa3HAUNT B KadecTBe OeHeduusd nim B KadecTse trustee camoro
cebs.|1]

CireioBaTe/ibHO, XapaKTepHas YepTa - PACIIeIIeHIe COOCTBEHHOCTH, B PE3Y/IbTaTe KOTOPOTO
1paBa u OOSI3AHHOCTU PACIPEICISTIOTCI MeXK Iy TpeMsi yaacTHuKamu. C MOMEHTa yIPerK IeHUsT
Tpacta settlor TepsgeTr mpaBa Ha nepelaHHOE UMYIIECTBO, KOTOPOE HE MOXKET OBIThH ITOTOM Iepe-
JIAHO T10 HACJIEJICTBY.

[TogBnenne nncruryra natupyior XII - XIII BB., HO pa3BuTHe MPUXOINTCA Ha CPETHUE BEKA.
Broraensior 2 (opMbl J0BepUTEILHON COOCTBEHHOCTH - Use U trust.

C mepBoii Kareropueil CBS3BIBAIOT OTIYZKJICHIE UMYIIECTBA JOBEPEHHBIM JIUIIAM: a) PhIlla-
PSIMHU, OTIIPABJISIFOIIMMIICS B KPECTOBBIE TIOXO/IbI U MEPEIAIOIINMI UX 3eMeTbHbIe BJIAJICHU; 0)
deoanmaMu, KOTOpble He MOTJIA TE€PEJaBaTh 110 HACJIEJCTBY 3€MJIM, HO OBbLT NPHUIYMaH MeXa-
HU3M - [IPU XKU3HU JIepKATEd 3eMeJIbHBIN YIacTOK MEePEXO/INI JIPYTUM JIUIAM JIJIs yIPaBJICHUS
B MHTEpecax TeX, KTO ObLI yKa3aH B JIOTOBOPE; B) HACEJIEHUEM - TI0 CJIEJIKE 3eMEeJIbHBII yIacToK
nepeJiaBaJjicd He IePKOBHOMY YUPEXKICHUIO, & JIPYTUM JINIaM, KOTOPBIE YIIPaBJIAIN B MHTEpecax
JIYXOBEHCTBA - 3alllUTa B CYJ€ CIIPABEJTUBOCTH.

Taxum obpazom, use codeTayio B cebe NMYIIEeCTBEHHBIE ITpaBa 3eMJIEBJIAJIC/IBIIEB U TIPOIIECCY-
aJIbHBIE ITPaBa JTaHHbIX Jindl B cyjae Kaniyiepa. CoOCTBEHHUK TOT, B UbIO 1T0JIb3Y YCTAHOBJIEH USE
(Ha OCHOBe IpaBa CIIPaBEJIUBOCTH). JIOBEPEHHBIH - 9TO YUPABJISIONINI Ty?KUM UMYIIECTBOM
(Ha ocHOBe 00IIIErO TPaBa)|2|

Ecim cpaBauBaTh OOIee mpaBo u use, TO BUJIHBI HEKOTOpBIE paziutus. JloBepurenbHast
COOCTBEHHOCTD IMOSABUJIACH Ha OCHOBE NMPAKTHKU HepOpPMaJbHBIX COTJIAIEHU JIJIsd UX YKe 3a-
IIUTBI, OCHOBA - abCOTIOTHAsT COOCTBEHHOCTDb, TaKxKe OeHeduimap MMes IpaBO Ha UCK B CYJT
Kamnmyrepa, Torja kak B cy/tax o0IIero mpapa IpUMEHSIICHd NHKBU3UIIMOHHBIN IIPOIIECC.

Bropast dpopma (trust) nossunacs 8 XVII BB. u pasBuBasiack B hopmax: 1) moBepuresbHast
COOCTBEHHOCTD U OXpaHa NMYIIECTBEHHBIX HHTEPECOB HEKOTOPBHIX KATErOpHil JHI (OXpaHUTE b
HBIil U IUCKPEIMOHHBIN TPACT); 2) JAesATeTbHOCTE OJIArOTBOPUTEIbHBIX (QOHIOB (HAIPHMED, OKa-
3aHmMe HOMOIIY OeHsAKaM); 3) J0oBepUTeIbHAs COOCTBEHHOCTH Ha OocHOBe MoHomosmit (B 1892
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rojTy mostBuiach Kommaausa Standard oil - mepBoe npeanpusTHe, OCHOBAHHOE Ha JIOBEPUTETHHOMN
coberBennoctn B CIIIA)

OjiHoit u3 yepT Tpacra ObLIO €ro UCIOJIb30BaAHNE JJIs 00beMHEHN KAINTAJIOB U BBITIOJIHE-
HUs JIPYTUX QYHKIH I0PUITIECKOrO JIUIA.

O mpusHakax TpacTta roBoputTcs B crarhe 2 laarckoit koeHmuu o mpase (1985r)[3]: 1)
HMYTIECTBO 00pa3yer oT/aebHbI (OH BHE COOCTBEHHOCTH TPACTH; 2) TpacTu 06JIa/1aeT IIpaBa-
MU 1 OOSI3AHHOCTSIME, COIVIACHO KOTOPBIM MOYKET YIPABJIATDH, PACHOPAXKATHCA U MOJIb30BaAThCA
UMYIIECTBEHHBIM (DOHIOM B COOTBETCTBUU C YCJOBUSIMU TPACTA U OCOOBIMU ITOJTHOMOYHUSIMU,
[IPEJIOCTABJIEHHBIMU €MY TI0 3aKOHY; 3) TUTYJI COOCTBEHHUKA B OTHOIIEHUH BBEPEHHOIO MMYIIe-
CTBa MEPEXOJIUT Ha UMs TPACTH WM JIPYTOro JIUIA, AEHCTBYIONIETO OT €ero MMEHHN.

JloBepuTe/ibHYI0O COOCTBEHHOCTD CJIeyeT OTJINYaTh OT JPYTUX WUHCTUTYTOB, ITPEXKJE BCETO
OT JioroBopa. B mepBoM cjiydae OTHOIIEHUsSI MOT'YT BO3HHUKHYTH B CHJIY OJJHOCTOPOHHErO BOJIE-
U3 bABJICHUS YUPEIUTEIs1, HAIIPUMEp, 0e3 coryiacus U BeJioMa OeHepUInaHTa, a TaKzKe U TPACTH.
A B JIOTOBOPHOM 00sI3aTEIHCTBE UMEET MECTO BCTPEYHOE Y/IOBJICTBOPEHUE, C BBITOJION JIJIsl JIUIL.
Taxzke 110 JOrOBOPY OTBETCTBEHHOCTD JIOJI)KHUKA OE3YCJI0BHA, & B CJIyUae JJOBEPUTEILHOTO COD-
CTBEHHUKA OTBETCTBEHHOCTH BO3HUKAET TOJILKO MPU HAJUYIUU BUHBI.

JloBepurebHasg cOOCTBEHHOCTb MOXKET BO3HUKHYTH U B CUJIy 3aKoHA. /lesimTcd Ha jBe Ka-
Teropun - 1) JlorudecKu BbIBeJeHHBIH Tpact (resulting trust) m 2) KOHCTPYKTHBHBINH Tpact
(constructive trust). Bo Bcex ciydasix JMI0 CTAHOBUTCS JIOBEPUTETHLHBIM COOCTBEHHUKOM OIIPe-
JIEJIEHHOTO UMYIIECTBA B CHUJIY IIPEJIITUCAHHON HOPMbI OObEKTUBHOT'O 1IPABA, IIPOUCXO/IUT PA3JIe-
JIEHE MEKJly IpaBaMu, OCHOBAHHBIMU Ha ODIIEM IIpaBe U IpaBe CIpaBeyInBoCcTh. K 0CHOBHBIM
OTJIMYIUSAM MOXKHO OTHECTH: B IIEPBOM CJydae HOpMa OObLEKTHBHOI'O IPABa JIMIIIh BOCIIOJIHSIET
HEJIOCTAIONIYIO, HO TPEJIIOIaraeMyio BOJIIO CTOPOH OTHOCUTE/ILHO YCTAHOBJICHUS JOBEPUTEIh-
HOI COOCTBEHHOCTH, & BO BTOPOM cJiydae (BOIPOC O BOJIE CTOPOH BOOOINE He BCTAeT): Takas
JIOBEpUTE/IbHAsT COOCTBEHHOCTh BO3HUKAET B CUJIy OOBEKTUBHOIO MPABA, T.€. OJIHO JIUIO MOXKET
6€e3 JIOCTATOYHBIX ITPABOBBIX OCHOBAHUIT 000TATUTHCS 3a CUET JIPYyroro u mnougrtue constructive
trust BBOJUTCA 3/1€Ch KaK CPEJCTBO 3AIUTHI TPOTUB HEOCHOBATETLHOIO 0OOTAICHUS.

TpacTu j10/I2KEH MPOSBIIATH OINPEJCJICHHYI0 Mepy 3aDO0TJIMBOCTUH W IPEJAHHOCTHU, T.€ €My
caemyeT OJaropa3dyMHO 3alllUINAaTh BBEPEHHOEe eMy UMYIIEeCTBO U nHTepechl benedurmapa. Cie-
JIOBATEJIHO, TPACTU HECET OTBETCTBEHHOCTH U OTUYUTBLIBAETCS HE IIepPe/l YUPeInTe/IeM TPacTa, a
nepej1, beneurmapom.
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