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Mmuorwue mpaBoBe bl TPUJIEPKUBAIOTCA MHEHNUS, YTO COBPEMEHHAs KOHIIENTd lex mercatoria
MOXKET OBITh PACCMOTPEHA B KAYECTBE aHAJIOra OJJHOMMEHHON KOHIEIIINMH CPEIHEBEKOBOIO Ipa-
Ba. Lex mercatoria Toit 31moxu mpejacTaBisier codoi 9acTo UCIOIb3YEMYIO CUCTEMY UCTOYHUKOB
eBPOIIEHCKOTO IIpaBa, HauboJ/Iee PacpoOCTPAHEHHBIMEI 3JIEMEHTAMU KOTOPOI BBICTYIIAIOT TOPTO-
Bbl€ TPA/IUIINU, OObIYAN U CJIOXKUBIIAsCd MpakTuka. Lex mercatoria Hepeako XapaKTepU3yoT
KaK «MATKOEe», «IMOKOe» IpaBO U3-3a HAJMYUS JEMEHTa aBTOHOMHUHU y CYOHEKTOB IPaBOOT-
Hotreruii. HopMbl JTaHHOTO TIpaBa HOCAT BCEIIPOHUKAIONINI, HO He aDCOJIIOTHBIN XapakTep, Io-
CKOJIbKY UX CAHKIIMOHUPOBAHUE CBI3aHO HAIPSIMYIO ¢ HOpMaMU HAIMOHAIBLHOTO IpaBa. OCHOBY
JIAHHOW CHCTEMBI COCTABJIAIOT MPUHITUIILI, HEKOTOPBIE U3 HUX ABJIAIOTCHA aKTyaJbHBIMU U CEro-
JTHS.

UccnenoBaresm oTMedaior, YTO CJI0XKHOCTH COBPEMEHHOI'O IMOHMMAaHWA lex mercatoria co-
CTOUT B TOM, UTO Ha CErOJHAINIHUI JIeHb B JOKTPUHE TaK U He cHOPMUPOBAIOCH €JIUHOTO I10-
HAMaHUs CYTH JAHHOTO SBJIEHUSA, TPUIEM ITO KacaeTcs KaK OTEeUYeCTBEHHON IOPUCIIPY/IEHITNN,
Tak u 3apybexnoii nayku [4]. Lex mercatoria Moxer ObITh PACCMOTPEHO Kak HpPaBo, GhopMu-
pyemoe yaacTHEKaME coryatrenus. [IInpoko pacipocrpaneno MHeHHE, 9TO lex mercatoria XoThb
1 He HeceT Ha/IHAIIMOHAJIBHBIN XapaKTep W He MOXKET CYIIEeCTBOBATH B KadecTBE aBTOHOMHOI'O
HOPSIJIKA, OKa3bIBaeT CYIeCTBEHHOE BJIMsiHAE Ha (DOPMUPOBAHIE OTPAC/IU TOPIOBOIO IpaBa. |2

Ha ceropnsmunii gjeHb He CyIIeCTBYeT YeTKOTO IepevuHsi HCTOYHUKOB lex mercatoria, ojiHako
MHOTHE yYeHble OTHOCAT K HUM MeXKyHapoHble KOHBEHITNHU, ITPEYK/Ie Bcero BeHcKyio KOHBeH-
o OOH o goroBopax MexKIyHApOSHONW KYILIH-TIPoAazkKu ToBapoB 1980 1., TOproBuie oObIYaM
1 OOBIKHOBeHUs, OOIIMe PUHITUIIBI ITPaBa, TUIIOBbIE KOHTPAKTHI U PO OPMbI, KOMMEPYECKYIO
HPAKTUKY ¥ WHbE. |1]

[Iporecc pazsuTus lex mercatoria HAIPSAMYIO CBSI3aH C PA3BUTHEM MEK/IYHAPOHONH TOPTrOB-
i B ctpanax Epomnbl. M3navaabro HOpMBI lex mercatoria cymecTBOBAIM UCKIIOUUTEIHHO B
dopme Tpaguimii 1 00bIYIAEB, a ¢ BOBHUKHOBEHHEM JOTOBOPOB pa3BUBAJIaCh CyaeOHast ITPAKTUKA
10 TOPrOBBIM JieJIaM. AKTHBHOE Pa3BUTHE TOPIOBBIX IPOIECCOB IIPUBEJIO K TOMY, YTO BCE CHJIb-
Hee OIyIAIach HTOTPEOHOCTh B YHU(PUKAIIUN HOPM IIPaBa, KOTOPbIe Obl PEryJIMpoBaJl JTAHHYIO
cdepy, 1 TaKEM 00pa30M MOCTEIEHHO 0(hOPMIIIACh OT/Ie/IbHAS OTPAaCcb TOProBOro npasa. Pe-
IMAIONILYIO POJIb B JJAHHOM ITPOIIECCE UTPAET JAedTeTbHOCTh CPETHEBEKOBBIX KYMIIOB, KOTOPHIE TIO
Mepe 00beMHEHNsT B TOPTOBBIE COIO3bI MEK/IyHAPOIHOTO XapaKTepa 3aHUMAJINCh PACIPOCTpa-
HEHHEM BbIpADOTAHHBIX HOPM. «flpmMapodHoes IpaBo, IMPaBO KYIIIOB OKa3aJi0 CyIIEeCTBEHHOE
BJIMSTHUE HA PA3BUTHE CYIeOHON MPAKTUKU U YKPEIHJIO TOProBble obbrdam. |5

Lex mercatoria cpe/iHEBEKOBOI SMOXU MPUIILIOCH TPONTH JIOJATHI IIYyTh PENENIUU U KOJIU-
dukanuu. Ee npusHaku MpOC/IeKUBAIOTCA B CPEIHEBEKOBBIX aJIMUPAJITEHCKUX U MOPCKHX KO-
JIeKCax, cojiep:KaHue KOTOPBIX OIMpPaeTcd Ha P TPaJUInili 1 0ObIYaeB, OT/E/bHbIE 3JIeMEH-
Thl lex mercatoria MOXKHO YBUJIETH B Pa3IUIHBIX COOPHUKAX MOPCKUX 3aKOHOB U COOPHHUKAX
0OBITHOTO IIpaBa. Kak caMocCTOoSTeIbHBI MCTOYHUK IIpaBa, lex mercatoria mpekpariaer cBoe
CyIIECTBOBAHNE C B3aMMOIPOHUKHOBEHWEM €€ HOPM B JIpYTHE 3JeMEHTHI IIPABOBLIX CHCTEM WU
3aMMCTBOBAHUEM UX PA3JIMIHBIMU rocygapcrsamu. |4
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MozKHO BBIJIEJINTH OCHOBHBIE TEHJICHIIMH Pa3BUTUA U KojuuKaluu lex mercatoria, Ha-
puUMep: JOKTPUHAJbHOE MPU3HAHUE KOHIEMINH, CUCTeMAaTH3aIs 1 KOAuMUKAIS HOPM lex
mercatoria MeKIyHapOIHBIMU OPraHU3aIUAMI, OKa3aHue BJAUsIHUS lex mercatoria Ha cMexKHbIe
OTpac/ KOMMEPYECKON YKW3HM, IOCTEIIeHHOe NPU3HAHUE HOPM MeXKyHApPOJIHBIMU Cy/IaMU U
apbuTpazkami. |3

Cerosiast mpuMeHeHne HOPM lex mercatoria MoxkeT cTaTh 3 HEKTUBHBIM CITOCOOOM 3aIIThI
IpaBa B CJIydae BOSHHKHOBEHHs] KOMMEPYECKHX CIIOPOB C MHOCTPAHHBIM 3jeMeHTOM. KoHrern-
IUs IPU3HAETCA «TUOKUM» MPABOM, UTO IO3BOJISET eif UJATU B HOI'Y C HOBEHIIUMU BEeSTHUSIMU B
9Toit obsiactu. IlapTHEpBI U3 pa3HBIX CTPaH BIIpaBe MPEIYCMOTPETh OTCHLIKY K lex mercatoria
B apOUTPaKHON OTOBOPKE NP BOZHUKHOBEHUN CIIOPHON curyaruu. B Takom cirydae apouTpak-
Hble€ OpraHbl 00sI3aHbI YYUTHIBATH BHIOOP CTOPOH M MPUMEHHATDH IOJIOKeHud lex mercatoria s
yPeryaupoBaHus cropa. B manHOM cirydae oOpallieHne K HAIlMOHAJIBHBIM 3aKOHAM HEOOXOIMMO
JIMIIIb B TOM CJIydae, Korja lex mercatoria He MOXKET MPEJIOCTABUTH aJleKBaTHbIE pelleHus. |2]

[ToxBo/ist mTOrM, MOYKHO MPUNTH K BBIBOJLY O TOM, UTO HOPMBI lex mercatoria HocAT Kpaiite
pa3o0ITeHHbIl 1 (bparMEeHTAPHBINH XapaKTep, HECMOTPS Ha 3TO MPEIPUHUMAIOTC ITOIBITKA
ux Kogudukanun n pernemniun. OHAKO HA CETOIHSIITHUI JTeHbh HOPMbI aKTUBHO ITPUMEHSIOTCS
B CJydae BO3HUKHOBEHUs] TOPTOBBIX CIIOPOB, W PEryJISAPHOCTb WX HUCIOJIb30BaHUS ITO3BOJISIET
PEJIIOJIOKHITD, YTO OyJIET TPOUCXO/IUTH JaJibHellIas cucreMaTn3alns HopM lex mercatoria.
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