The WTO regulation of renewable energy subsidies: challenges and prospects

Богомаз Екатерина Владимировна
Студент, 2 курс магистратуры

Санкт-Петербургский государственный университет,

экономический факультет, Санкт-Петербург, Россия

E–mail: boghomazk@gmail.com
Today, the World Trade Organisation (WTO, previously The General Agreement on Tariffs and Trade - GATT) is one of the most influential organisations determining the international trade conditions for many countries. From a historical perspective, the variety of discussed issues has expanded from round to round. Initially, it was limited mainly by lowering customs tariff rates. Over time trade in services, anti-dumping measures, non-tariff restrictions, as well as investment regulation issues, intellectual property rights protection expanded the topics of the negotiations. 
The agenda of the latest Doha round, which began in 2001, includes 19 provisions that set the organisation's priorities for the upcoming future. Besides trade liberalisation, the Doha Round agenda includes: non-trade concerns such as environmental protection, food security, rural development, etc; implementation and interpretation of the TRIPS Agreement in a way that supports public health — by promoting both access to existing medicines and the creation of new medicines.; launching negotiations on the relationship between existing WTO rules and specific trade obligations set out in multilateral environmental agreements; negotiation on the reduction or elimination of tariff and non-tariff barriers to environmental goods and services; clarification and improvement WTO rules that apply to fisheries subsidies [5]. Sustainable development and protection and preservation of the environment are fundamental goals of the WTO. They are enshrined in the Marrakesh Agreement, which established the WTO, and complement the WTO’s objective to reduce trade barriers and eliminate discriminatory treatment in international trade relations [6]. 

Renewable energy has the potential to provide humanity with the increasingly required energy without depleting the planet's resources. However, several economic and legal factors negatively affect the development of the renewable energy industry. As an economic factor, the erection of renewable energy power plants is generally characterised by significant initial investments. Installing a certain amount of renewable energy production capacity is more expensive than installing the same amount of productive capacity for fossil fuel systems.  Moreover, renewable energy projects are generally characterised by higher transaction costs in all investment phases. Electricity produced from renewable resources is also likely to be paid less than fossil fuel energy because it tends to be supplied in a discontinuous manner. From legal obstacles, the state frequently creates a competitive disadvantage for renewable energy by subsidising fossil fuel energy.  Other significant legal barriers may arise from planning laws and regulations and rules governing energy access and grid interconnection [2]. For all these reasons, it can be concluded that state involvement is generally deemed necessary to make renewable energy generation economically viable and meet the climate mitigation goals. 
However, there are specific difficulties in subsidising renewable energy. Even though, subsidies are considered as an unfair competition tool, they are indeed a key element of government industrial policy in almost all economies. Nevertheless, the mechanism for identifying renewable energy subsidies is often politicised. Governments do not generally bring trade cases to vindicate abstract public policy considerations. Instead, they do so at the behest of domestic interest groups. The WTO system includes permission to implement countervailing measures against industries in countries where subsidies are proved to be illegitimate. Consequently, domestic interest groups would be eager to eliminate concessions in those industries they prefer. Also, nations may be reluctant to initiate trade disputes challenging such measures for fear that their similar measures may be attacked in return [3]. The USA, for example, might refrain from challenging OPEC nations’ production restrictions and dual-pricing policies for fear of triggering a challenge to its own subsidies for fossil fuel producers. However, renewable energy subsidies are a great tool for securing reciprocal concessions.
This politicisation and imperfection of WTO law are illustrated by research findings showing that renewable energy subsidies are challenged more often than fossil fuel subsidies under the WTO Agreement on Subsidies and Countervailing Measures (ASCM). Differences in the form of these subsidies largely explain the skewed distribution of WTO disputes challenging these subsidies. Most fossil fuel subsidies are regarded as non-specific and are provided on the consumption side, while renewable energy subsidies often include a local content requirement (LCRs) component, which makes them by definition prohibited under existing ASCM rules. According to this perspective, the legal structure of the ASCM contributes directly to the skewed distribution of energy subsidy disputes in the WTO because it exposes a more comprehensive range of renewable energy subsidies to a much higher chance of being found inconsistent with the rules of the agreement compared to fossil fuel subsidies, which are overall under-captured by current disciplines [1].
To summarise, changing WTO law regarding subsidies for renewable energy is a necessary step for the industry development in many countries. WTO members could thus consider introducing special provisions in the agreement regulating subsidies related to renewable energy or generally green initiatives of member states in general. Initially, the ASCM did contain an exception whereby specific categories of subsidies, including environmental subsidies and subsidies for research and development, were deemed non-actionable (Article 8 ASCM). Nevertheless, this was negotiated as a provisional 5-year exception and expired on January 1, 2000, after WTO members failed to renew it [4]. Hence, WTO members could renew these provisions or modernise them to meet their current needs and interests. Also, an effective measure would be to allocate green subsidies under section 1.1(a)(1)(iii), which exempts the provision of «general infrastructure» from the definition of subsidy.  Governments could potentially put at least some green subsidies beyond the reach of the SCM Agreement by promoting the notion of «environmental infrastructure» as an integral part of general infrastructure.
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