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BakIrovueHne MexK IyHapOIHBIX JTOTOBOPOB U COTJIAIIIEHUI - pacipocTpaHeHHas (hopma mpa-
BOBOI'O COTPY/IHIYECTBa I'OCYJIAaPCTB, OJIHAKO, KaK ITOKa3blBaeT MUPOBas IIPAKTUKA, ITPU 3aKJIIO-
YEeHUU MEK/IYHAPOIHBIX JIOTOBOPOB MO3UIMK YJIEHOB MHUPOBOIO COOOIECTBA HE BCEr/Ia COBIA-
JIAIOT, U B 9TOU CBA3M BayKHBIM CPEJICTBOM OOECIIeYeHUs] X UHTEPECOB sBJISETCs IIPABO JIeJIaTh
OTOBOPKM K MEKJIyHAPOJHBIM JIOTOBOPAM. DTOT UHCTUTYT 3aKperieH B BeHcKoil KoHBeHIUN O
paBe MeXKIyHAapOJIHBIX J0roBopos 1969 r., mosoxkenus koropoit (ct. 19 u 20), Hapsiay ¢ mo-
HATHEM OTOBOPOK, IPOIEIYPOil NX 3asdBJI€HAA U IOPUIMIECKUMHA TI0CJIE/ICTBUAME, 3aKPeEIIsaeT
U [IPEe3yMIIIHUIO UX JOIyCTUMOCTH (3aKOHHOCTH ), YCTaHABJIUBAs JIUIIh HEKOTOPBIE CJIyJYar HeJ0-
IyCTUMOCTH OroBopok [2]. Tak, momumo

1) mpsimMoro 3arpera J0roBOPOM:;

2) BOBMOYKHOCTH JIeJIaTh TOJBKO OIPe/IeJIeHHbIE OTOBOPKH, MIPSIMO TIPETyCMOTPEHHBIE

MEXKTYHaPOTHBIM JTOTOBOPOM;

B KonBennun takzke roBopurcs o

3) HEOOXOJUMOCTH COOTBETCTBUS OTOBOPKU €r0 OOLEKTY U TeJaM [2].

[Toceuuit KpuTepuit 3ac/y?KuBaeT 0cOO0I0 BHUMAHUS, TAK KaK IIPU €r0 OIPEJICICHIN BO3-
HUKAIOT TTPAKTUIECKUE CJI0XKHOCTU, OJHA M3 KOTOPBIX - KTO U KaK JIOJYKEH OIPEJIeTUTH COBMe-
CTUMOCTb OTOBOPKH C OOBEKTOM U TeJIbI0 j1oroBopa. CoryracHO MOJIOKEHUSIM BbITTIeHA3BAHHOMN
Konsenmun, 3T0 M0MKHO WHANBUIYAJIHHO JI€JIATH TOCY/IapPCTBO, OCHOBBIBASCH Ha CyOBLEKTUB-
HOM II0/IXO/JI€, YTO HE MOXKET He IIPUBECTH K Pa3/IMYHON TPAKTOBKE OJHUX U TeX K€ ITPABOBBIX
ycranoBjeruit. OJIHO TOCYIAPCTBO MOYXKET CUUTATH, UTO CAETaHHAT UM OFOBOPKA COOTBETCTBYET
O00BEKTY U IEJIM JIOTOBOPA M IO3TOMY 3aKOHHA, B TO BPeMsl KaK OCTaJbHbIE YYACTHUKU MO-
ryT ObITH C 9TUM HE€ COIVIACHBI M CYUTATH TAKyIO OFOBOPKY HEJIOMycTUMOi. B jioboM ciydae,
3j10ynoTpebJIeHre TPaBOM Ha OTOBOPKY - HEJIOMYCTUMO [5], 9T0 0COGEHHO aKTYAThHO JIJIS MEXK-
JIYHAPOJIHBIX JIOTOBOPOB, B KOTOPBIX 3aKPEILIAIOTCH OCHOBHBIE ITpaBa 1 ¢BOOOIbI desioBeka. Ho,
K COXKAQJIEHUIO, JIAHHOE IPAaBUJIO Ha IPAKTUKE He Bcerja coOJI0aeTcs, B OCOOEHHOCTU - I'0-
cy/lapCTBaMu, T/ie HEKOTOpPbIE MEK/IYHapOJHble MPAaBOBble HOPMbI U IPUHITUIILI BCTYIIAIOT B
MIPOTUBOPEYHE C HOPMAMK UCJAMCKOro Iapuata. Takue rocyaapcTBa MPaKTUKYIOT 3asgB/ICHUA
TaK HA3BIBAEMBIX <«IIAPUATCKUX OTOBOPOK» 8|, 663 KOTOPBIX OTCTYIJIEHHE OT HOPM OCHOBHBIX
MEZKJIy HAPOJIHBIX JOI'OBOPOB TI0 3allliTe PaB YeIoBeKa (3a UCKJII0UYeHneM HEKOTOPBIX KYJIbTYD-
HBIX TIPAB) - HEBO3MOXKHO. VHTEepecHOil, B 9T0i CBsI3U, MPEJCTABIISIETC TPAKTHKA, 3asBJICHUS
MCJIAMCKUMU CTPaAHAMHU OTOBOPOK:

K Mexynapogaomy IlakTy o rpaxKjaaHcKuX u MOJUTUYECKHX mpaBax 1966 r. kak
OJIHOMY U3 OCHOBOTIOJIATAIONINX JIOKYMEHTOB MexKTyHapoHoi XapTuu mpaB dejIoBeKa;
Kk Konpennun o jukBuganum Bcex GopM JIUCKPUMHUHAIUN B OTHOIIEHUU YKEHITMH
1979 r.;
k Kousennuu o mpaBax pebenka 1989 r., Kak K MEXKJYHAPOJHBIM JIOIOBOPaM,
3aIUIIAIONINM HanOoJIee YA3BUMbIE TPyl HACE/IEHU.
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[TakT 1966 r., K HacTOANIEMY BpEMEHH, PATU(MUIUPOBAH - C PA3JIUYHBIMU OTOBOPKAMU -
MHOTHMY HCJIAMCKUMU TocygapcrBamu. [Ipekie Bcero, 370 oroBOpKH, yCTaHABIUBAIOIIIE Bep-
XOBEHCTBO PEJIMTMO3HBIX HOPM HaJ[ CBETCKUM IIPABOM, PABHO KAaK M IPUMaT HOPM IIapuaTa
HaJ[ HEKOTOPBIMU MEXKIYHAPOIHBIMU ToJioxKeHusMu. Tak, nanpumep, Mappuranus 3asBuia,
qro mosioxkenus cr. 18 u 23 Ilakra [1] GyayT npuMeHsSTHCS B CTpaHe TOJBKO B TOi Mepe, «B
KaKOll OHU He TIPOTHBOPEYAT UCTAMCKOMY MApUaTy». AHAJOTUYIHYIO TO3UIINIO 3aHsm Baxpeiitn
u Nemen. Ipencrasurens Amkupa ma sacemammu Komurera OOH 1o mpasam 1esosexa (2010
I.) TaKzKe MOJITBEPIU/I, 4TO OFOBOPKH, CJIeJIAHHbIE er0 TOCYIapeTBOM pu parudukanuu [lakra,
OCTAIOTCSI B CUJIE M3-38 «BO3HUKHOBEHHUsI IPOTUBOPEYNUil ¢ HOpMAMK UCJIAMCKOTO Iapuaras [8.

[Ipucoemuenune mycyibManckux crpan K Kousenmuu 1979 1. Takzke cOITpoBOK1a/I0CH HETTPU-
HATHEM HEKOTOPBIX ee MOJIOYKEHUN N3-3a BHYTPUTOCY/IAPCTBEHHBIX HAITMOHAJIbHO-PETUTNO3HBIX
ocobenHocreit, B cBa3u ¢ dem Vpakom, Cupneit, Baxpeitnom, JIusueit 1 Erunrom 66110 3asB1€-
HO 3HAYUTEIHHOE KOJIMYeCTBO OroBOpoK [8|. OHM KOCHYJIUCH, B OCHOBHOM, CT. 2, ¢T. 9 u cT. 15
Konsenrmun, mpoBo3riamniaonux MpUHIAIIL PABHOIIPABUs, CIIPABE/IJIMBOI TPOIIE/IyPhI ITOJTyde-
HU$ IPaKJIAHCTBa OIPEJIEJIEHHOTO IOCYIapCTBa, PABEHCTBA TIEePe/ CYJIOM U IpaBa Ha TOJIyYeHre
IOPUINIECKOiT 3aIuTh [3].

[TpobGstema 3asiBiieHns 06IMUX (HEOPEIETIEHHbBIX) OTOBOPOK, K KOTOPBIM IPUHAJITIEZKAT «Ia~
pUATCKIE OTOBOPKU» TaK:Ke paclpocTpaHseTcsd U Ha ux opMmyaumpoBaHue K HopmaMm Konsen-
1IN O TpaBax pebeHKa, B 0COOEHHOCTH K IOJIOYKEHUsIM, KACAIOIIUXCH PEJTUTHMO3HOIO CAMOOIIPe-
Jiesienns jereif n ux yceoinosiaenus [4]. Hanpumep, CaynoBekas ApaBus «...3asiBjisieT OTOBOPKI
B OTHOIIIEHNH JTIOOBIX CTaTeil, KOTOpbIe IPOTHBOPEYAT MoJoKeHusIM uciaamas |7|. Takum obpa-
30M, I€JIb TOCYAPCTB, 3asBJISIIONIMX OMOBOPKU - MU3MEHEHUe /UCKIII0YeHNe TPUMEHEHHsT K HUM
J11060T10 Tos10KeHnst KOHBEHINN, HECOBMECTHMOTO ¢ nCaaMcKuM paBoM. O iHako hopMympos-
K& OrOBOPOK Takoro Tura (3asisieHubix Takxke Vpanom, Cupueit, [Takucranom, Karapom u ip.)
HACTOJIBKO PACILIbIBYATA, UTO IIPEJICTAB/ISAET CODON OIMAaCHOCTh PACIITUPEHUS [IPEJIESIOB OTOBOPKU
U YI'POXKaeT MOoTepeil 3HaUMMOCTHU ToJI0yKeHnit KoHBeHIun /1719 YKa3aHHBIX CTPaH.

[Ipencrapisiercs:, 9T0 IpK TOAPOOHOM aHasn3e mojaoxKkennit OCHOBHBIX 3aKOHOB HUCIAMCKUX
rOCyJIapCTB - 3a PaMKaMH TeMbl ONOBOPOK - TaKyKe MOYKHO BCTPETUTH JOCTATOYHO ITPOTHBO-
pednii MexKIy TeM, YTO 3aKPEIJIEHO B OCHOBHBIX MEXKYHAPOIHBIX JIOTOBOPAX I10 3aIlUTe MpaB
YeJI0BEKa M TeM, UTO IIPOBO3IJIAIIIAETCS B HOPMaxX Iapuara. JpKuM npuMepoM MOXKET CTaThb CO-
otnomenue coxepxkanmna Koncrurymun Memena (cr. 24, er. 29, er. 31 u ap.) [9] ¢ ITakrom 1966
I.; HAJWIHe WHCTUTYTa MY’KCKOro onekyHcTBa («Mexpem») B OcHoBHOM 3akone CayT0BCKOI
ApaBun, KOTOPBIM OI'PAHUIHBAIOTCS TIPaBa KEHINUH; HEJOMYIIEHIE PEJTUTHO3HOTO ILTIOPAIN3-
Ma 3aKOHOJATeJILCTBOM Baxpeiina u T.JI.

B szaksiouenue, ciegyerT OTMETHTb, YTO 3HAUYUTEIbHAST POJIb Iapuara B MYCYJIbMAaHCKUX
CTpaHaxX HECOMHEHHO JIOJIZKHA YBaXKaThCs HAa MEZK/IYHaAPOIHOM YPOBHE KaK HEOTbeMJIEMast YaCTh
HCJIAMCKON KyJIBTYPBI U HAIMOHAJIBHON maenTudrocT [6]. Ho, BMecTe ¢ TeMm, BaxkHO mpuiitu
K KOMITPOMUCCY MEXKJTy yBarKE€HUEM PEJIUTHO3HBIX HOPM U COOJTIOJICHUEM U 3AIUTON OCHOBHBIX
1paB u cBODOJ YeIOBEKA.
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