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Cr. 10 I'pazkmanckoro kojekca P® (nanee - 'K PD) ycranaBiamBaeT HEOIMyCTUMOCTD Tak
HA3bIBAEMOT0 3JI0yIOTPEOIEHNS IT'PaK/IAaHCKIMI ITPABaMI, KOTOPOe MOYKET MPOSIBIATHCA B OCY-
IIECTBJIEHUN I'PAXKIAHCKUX IPAB UCKIIOYUTETBHO ¢ HAMEPEHNeM TPUYUHUTD BPEJT JIPDYTOMY JIH-
Iy, JIelCTBUAX B 00X0JI 3aKOHA C IIPOTUBOIIPABHOI 11€JIBIO.

ABnssch BUIOBOI KaTeropueil Mo OTHOIIEHUIO K HEJ0OPOCOBECTHOMY IMOBEJICHUIO, 3JI0YIIO-
TpebJieHre TTPaBOM OTJIMYAETCA MPAMBIM YMBIC/IOM Ha TAKOE ITOBEJICHUE, O YeM MOYKHO CJIEIaTh
BBIBO/ 10 TekeTy 1. 1 cr. 10 'K P®. Onnrako camo 1o cebe cJI0BOCOUETAHME «3JI0YTIOTPEOIe-
HUE IPABOM» SIBJISIETCS JIOPHYECKH TIPOTUBOpednBbiM [1]. Tlo cyGbeKTUBHBIM [TPABOM, COIJIACHO
TOCIIOJICTBYIOIIEN TOYKe 3PEHUsT, IOHUMAETCs I0PUINIecKas BOSMOXKHOCTD CyObEKTa COBEPIUTH
dakTuIecKne IeicTBUS I JOCTUKeHus onpeaeennoro osara. 'K PO paszgesnser ocymiecTs-
JIeHre CyObeKTUBHBIX T'PaKIAHCKUX IIpaB Ha JIOOPOCOBECTHOE U HEJI0OPOCOBECTHOE, JIUIIAA BTO-
poe cymebnoit samurhl (1. 2 cr. 10) u ykasbiBas Ha HEBO3MOYKHOCTH M3BJIEYEHUS BBITOJBI U3
Takoro noeejenus (. 4 ct. 1).

C nporieccyalibHON TOYKYU 3pEHUs JIUIIEHNe [paBa Cy/Ie0HOl 3aluThl Oy1eT O3HAYATD IIpe-
KpAIIlEHUE MPOIECCa B CUJIy OTCYTCTBHS IIPEJMeTa Cy/IeOHON JIedTe/IbHOCTU, TaK KAaK CIIOPHOEe
MaTepraJibHOe OXPAHUTE/HHOE ITPABOOTHOIIEHNE B JITAHHOM CjIydae He Oy/IeT jgaxKe IIpeoJia-
rarbcd. HeBO3HMKHOBEHNE OXPAaHUTETHLHOIO IIPABOOTHOIICHUS OY/JIeT O3HAYaTh OTCYTCTBHE Ka-
KUX-JIN0O0 IOPHIMIECKNX [TOCJIE/ICTBUI OT HAPYIIEHUS PErYIATUBHBIX IIPaB, & 3HAYUT, caM QaKT
TAKOTO HapyIIeHUus TepecTraeT ObITh opuandeckuM. Ho 3T0 mpoTuBOpednT TOMY TE3UCY, UTO
CyObEKTUBHBIM IIPABOM SIBJISIETCS IOPUINYIECKast BOSMOKHOCTD JefICTBOBATD OIPEJIEJICHHBIM 00-
pa30M, [OCKOJIbKY IOPHIMYECKI OHA HUKAK He obecredanBaeTcs [2].

HenonyctumocTs n3B/iedeHns BBITOJIBI U3 CBOETO HEJ00OPOCOBECTHOTO TIOBEICHNUS, & UMEHHO
u3 3JI0yTIOTpeOIEHNs TTPABOM TaKzKe IMPOTUBOPEYUT CaMoil IPUPOJie CyObEKTHBHOTO ITpaBa KakK
IOPUJINYECKU OXPaHsSIeMOro npuTsa3anus Ha 6J1aro.

[oBopst 6osiee pocTo, CyOBEKTUBHOE IIPABO - 3TO Mepa IOPUJINYEeCKH BO3MOYKHOTO OBEIe-
HUs, a €CJIA TaKoe TOBeJIeHNe IOPUINIEeCKA HEBO3MOXKHO, TO 3TO U He mpaBo. [losaTomy npaBamu
HEBO3MOKHO IOPUINYECKU 3JI0YTIOTPEO/IATH allpUOPHU - JTUOO OHU €CTh M Hallle TTOBEJIeHUe Ipa-
BOMEPHO, TNO0 WX HET W Hallle TIOBeJIeHre HEeITPaBOMEPHO.

PaccmoTpum mpuMepbl, KOTOPbIe 3aKOHOIATEb MIOJIBEJT TI0JT IOHATHE 3JI0yIOTPeOIeHNS.

1) OcymniecTBiieHNEe TPaXkKJaHCKUX MPAaB UCKJIIOYNUTEIbHO C HAMEPEHUEeM IIpu-
YUHUTHh BpeJ] JAPYroMy JIMILy. YKa3zaHHOe HAMH JIOTMYECKOEe IPOTUBOPEYHNE COXPAHAETCH:
HEBO3MOKHO, OCYINECTBJIsIS IPABO, HAPYIIATH MPABO JPYTrOro JIMIMa. 37eCh MOBEJICHUE JIUIA
BBIIILJIO 3& PAMKHU OCYIIECTBJIEHUS] UM CBOETO CyOBEKTUBHOIO IIpaBa JIMOO BPEJT JIPYTOMY JIUILY
sBJIeTCs TpaBOMePHBIM. [[0CKOBbKY 3aKOHOIATENH B ONIPE/IETIEHHBIX CIyYasX pa3pelraeT mpa-
BoMepHoe npuanHenne Bpena (. 3 cr. 1064 'K P®), peub uzjer o npuHIMIIHATIBHOM 3aIpeTe
oCATaTeIbCTBA Ha ITpaBa JPYTUX JIUI, T.€. O 3aIIPeTe COBEPIIATH I'PaXKIAHCKHAE ITPABOHAPYIIIE-
Hust. Ho 970 ObL10 OBI OHATHO 1 6€3 BBEIEHNs MOHSTHA 3/10yHoTpebienns npaBoM. CorracHo
m. 1 cr. 1 'K PO rpaxkjganckoe 3aKOHOJIATE/ILCTBO OCHOBLIBAETCs, B YaCTHOCTU, HA HEIPU-
KOCHOBEHHOCTH COOCTBEHHOCTH, HEJIOMYCTHMOCTH BMEINIATETHLCTBA KOTO-JIMO0 B YacTHBIE JIeJia,
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HEOOXOIUMOCTHU OECIPEISITCTBEHHOIO OCYIIECTBIEHNsT IPAXKIAHCKUX IIPaB, a COIVIAaCHO II. 4 CT.
1 'K P® nukTo He BIpaBe M3BJEKATh IMPENMYIIECTBO U3 CBOEI0 HE3AKOHHOTO ToBejeHus. CT.
10 B TOM BOIIpOCE HUYETO MPUHIUITHAILHO HOBOI'O HE FOBOPUT.

2) HeiicTBusi B 00x0/ 3aKOHA C MPOTUBOIIPABHOM 11eJ1bI0. CTOPOHBI HE XOTSIT,
4TOOBI OTHOIIIEHUsT MEXKJIy HUMU PEryJIUPOBAJINCH COOTBETCTBYIOIIMMU UM HOPMaMU IIpaBa, 1
MAaCKUPYIOT WA CKPBIBAIOT CBOW OTHOIIEHUS, IIPECIeysl IPOTUBOIIPABHYIO I€/Ib, T.e. TaKyIO,
JIOCTUZKEeHIe KOTOPOil MPUBeIo Obl K HAPYIIEHWIO MpaB JAPYyrux cyObeKToB. VHBIMEU cloBaMm,
CTOPOHBI XOTAT MOJIYYUTH TPEUMYIIECTBO U3 CBOETO HE3AKOHHOIO MTOBEICHU, ITO U 6€3 IOHATU
zioyniorpebsienust 3anperaercs 1. 4 ct. 1 'K PO.

3) NHoe 3aBesioM0O HEIOOPOCOBECTHOE OCYIIECTBJIEHNE I'PAXKJAHCKUX ITPAaB.
Y100B!I MOHATH, KAKOEe TOBEJIEHNE SIBJISIETCS TAKOBBIM, MbI JIOJIZKHBI HAHTH B yKA3aHHBIX 3a-
KOHe IIpIMepax OOIMuil MpU3HaK, Ha OCHOBAHUN KOTOPOT'O OHU OBLIN O0beINHEHBI IO, €TNHBIM
cobupateibHbiM ToHsATHEM. OJIHAKO 00BEIMHEHBI OHU TE€M, UTO 3alIPEIAl0T COBEPIIATH ITPaBO-
HAPYIIEHUS, YTO OISTH K€ HIYero HOBOT'O HaM He FOBOPUT.

Ha sToM ocHOBaHMEM MBI CUUTaEM, UTO MOHATHE 3/I0YIOTPEOJICHUS TPABOM B T'PaKJIAHCKOM
3aKOHOJATEIbCTBE U3JIAIIHE U TOJBKO JIUIIH CO3JACT HEOPEAECIIEHHOCTh Ha IMPAKTUKE, TaK KakK
CY/Ibl HAUMHAIOT IIOHUMATDh 9TO MOHATHE CyObeKTUBHO, YTO HUKAK HE COOTHOCUTCS C IIPUMEHe-
HUEM IIpaBa KaK OOBEKTHBHO CYIIECTBYIOIIEH COBOKYITHOCTH KOHKPETHBIX TPABUJ TOBEIEHNUS,
IPU3BAHHON BHECTH OLPEICTICHHOCTD B HAILY YKHU3HD [3].
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