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Pynonsd ltammep (1856 - 1938) - Bbyrarormumiicst Hemenkuii ropuct, purocod, 0OCHOBOIO-
JIOZKHUK Teopun "BO3POXKIEHHOrO" ecTecTBEHHOTO IpaBa, IpejicraBuresib MapOyprckoro Heo-
KaHTHAHCTBA, W3BECTEH, [PEXK/Ie BCErO, CBOUM OPUIMHAIBHBIM YUIE€HUEM O COIMAJIbHOM (IIPaBoO-
BOM) Hjieajie U COOTBETCTBYIOIIEM €My «IIPABUILHOM MpaBes.

[IpaBusbHOE MPABO OTJIMYAETCsI OT €CTECTBEHHOIO IpaBa. B KJIacCHvecKoil ecTecTBEHHO-
[IPABOBOIi JIOKTPUHE II0J €CTECTBEHHBIM IIPABOM IIOHUMAJIA CHCTEMY HOPM, MPUTOIHYIO JIJIs
BCEODOIIET0 PacHpOCTPaHEHNUsI, B KayeCTBe BEYHOIO M HemsMeHHOro obpasna. IllTammiep ke
HEOIHOKPATHO [IOIYEPKUBAET, YTO TEOPETUIECKOE IIPABOBEIEHIE JOJIZKHO ITI03HABATh JIUIIL (POp-
MaJIbHBII METO/, KOTOPbIM MO2KHO DPa3IrpaHUYIUTDL IIpaBUJIBHOE IIPpaBO OT HEIIPaBUJIBHOI'O IIO
KPUTEPHUIO COOTBETCTBUS 0OE3yC/TOBHON KOHEUHO IEJIM: B €ro 3aJadd He BXOJUT pa3paboTKa
npoekTa "njeaabHOrO CBOA 3aKOHOB'" U BBIBEIEHIE KOHKPETHBIX IIPABOBLIX HOPM M3 IPUPOJIBL.

[IpaBusibHOE TTPABO HE TOYKECTBEHHO MO3UTUBHOMY TpaBy. Ouo, o [IItamMmitepy, ects "HEKO-
TOPBIM 00Pa30M MOCTPOCHHOE MO3UTUBHOE MPaBo", TO €CTh BCEro JIUINb XapaKTEPUCTUKA I10-
3UTHBHOIO IIPaBa, JIOCTUTaeMas OIPeJIeJIEHHBIM CIIOCOOOM CY2KJIeHUs, HO HUKAK He OTIEILHO
crositiee "ueanbHoe paBo" (MBICMMBIE B Ujeasie TPABOBbIe HOPMBI).

[IpaBubHOE TIpaBO CjIE/lyeT TaKxKe pas3rpaHnyunBaTh C MOpaJiblo. Mopasb HallpaB/ieHa Ha
COBEPIIEHCTBOBAHME ITIOMBICJIOB, a ITPABO - HA COBEPIIEHCTBOBAHUE TOBEJEHUA. Y STUX COIU-
AJIbHBIX PEryJIsiTOpoB euHast 1esh (" 106pocoBecTHO Kesail mpaBuIbHOrO mpasa'), HO pa3Hble
3ajiaqr (MeTo/[bl): TPABO OIEHUBAET BHEIHIOK MPABIJIBHOCTb, MOPaJb - BHYTPEHHIOK IIpa-
BUJIbHOCTH. He cyrecTByer cepbl 0OIECTBEHHBIX OTHOIIEHUH, KOTOpas HMPUHIUITHAJILHO HE
noJiraiaa Obl 1Moj JIeicTBHe OJHOr0 M3 Hux. lIpaBuibHOE MPaBO €CThb OCYINECTBJIEHHE BOJIM,
HAIIPABJIEHHON Ha JPYroro (COmuaJbHOIN), a J00pO eCTh OCYIIECTBJIEHHE BOJIU, HAIIPABJIEHHOIT
Ha ce0d.

Henbzs yTBep:K1aTh, 9TO NPABUIBLHBIM SIBJFIETCH TOT ITOCTYIIOK, KOTOPBIN COBEPIIHI OBI J100-
PBIiA, YeCTHBII 1 IOPAJOYHBIA YeJI0OBEK: B 3TOM CJIy4ae Cpa3y »Ke BOZHUKACT BOIPOC O KPUTEPUAX
HA3BAHHBIX HPABCTBEHHBIX KA4YECTB, a MpobJieMa TOJTBKO MOBTOPSIETCS, HO OCTAETCs HEPEIeH-
HO.

[Tommmo storo [Itammiiep mosraraeT HEMPaBUIbHBIM HUCKATh abCOIOTHBIN KPpUTEpHUil cripa-
BEJIJINBOCTU B CJIOYKUBIIUXCS MOPAJIBHBIX YCTOSAX, TAK KAK B IPOTUBHOM CJIydae CIPABEITHBBIM
MOTJIO ObI OBITH MTPU3HAHO JTI0O0E OE33aKOHUE, YCTOABINEECT BO BPEMEHMU.

B kadectBe KpuTepus npasmwibHOTO mpasa IlltaMmviep obocHOBAHHO OTBEpraeT TakzKe JIio-
6oe cyObekTHBHOE HpaBcTBeHHOE ("ecTecTBEHHO-TIPaBoBoe" U T.II.) UyBCTBO CYJbH WM WHOTO
MIPABOIIPUMEHUTETHLHOTO OpraHa. ToT, KTO KeJIaeT BBIBECTH 9TO IYBCTBO M3 CBONCTBEHHBIX de-
JIOBEYECKOMY JIyXy OCHOB, JIOJI?KEH MPU3HATh, YTO U CYJEHCKIe OIIMOKU ITPOUCXOJAT OTTYIA
xke. Pebenok ne 00/1a/1aeT HUKAKMM TyBCTBOM IIPaBa; MIOCTENEHHOE K€ CTAHOBJIEHUE 3TOrO IyB-
CTBa MOYKET WJITU IIPABUILHBIM WJIM HEIIPABUJIBHBIM IIyTEM, TO €CTh OHO UCTOPUIECKU CJIyYaiiHO.

OrBepraer y4eHblit 1 MONBITKY OTOXKJICCTBUTH IIPABUILHOE TIPaBO ¢ "HapoaHbIM JyxoM" | Kak
9TO IBITAJUCH CJIeJIaTh ITPEJICTABUTETN UCTOPUIECKON TITKOJIBI ITPABOTIOHUMAHMS, U3 BCEOOIEro
yOeXkKICHUS, CKJIa ILIBAIONIEr0Cs Ha OCHOBE BCEOOIIMX MCUXUICCKUX (PEHOMEHOB, TaK KaK B 9TOM
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cydae MPOUCXOIUT CMEIIeHre CYIero u JIokHoro. Ha ToM ke ocHOBaHUU B KaveCTBE KPUTe-
pus npaBuibHOro IITamMMiepoM oTBepraeTcs: KiaaccoBast MOpaJib. TakuM oOpa3oM, paccy K aast
0 KpUTEPUSX IPABUJIBLHOTO 1IpaBa, [ITamMmiiep mojiBepr cypoBoil KpUTHKE UCTOPUIECKYIO MKOJTY
1paBa, KOTOpasi B CBO€ BPeMsl BBICTYIINJIA TVIABHBIM aHTHUIIOIOM IITKOJIBI €CTECTBEHHOIO IIPaBa,
a TaKyKe MapKCHCTCKoe IToHnMaHue npasa: "Bospoxkaernuoe" Illrammiaepom ecrecTBeHHOE ITpa-
BO TIPEOJIOJIEI0 HEJIOCTATKHA HE TOJBKO KJIACCHIECKON eCTeCTBEHHO-TIPABOBON KOHIIEIIUN, HO 1
B3IVISIZIOB €€ IJIABHBIX OITOHEHTOB.

He moryT ObITh, o muenuto IlItammiiepa, KpUTEpUAMEU CIPABEJIMBOCTA TaKKe MHEHUE
"upaBoBoro coobiiecTBa (Tak ydeHbIii 0603HAYAET JIUII, IPABOMOYHBIX [IPUHUMATDH BJIACTHBIE
peIlleH 1) U MPABOIPUMEHUTEIbHAS TIPAKTUKA, IOCKOJIbKY OHHM CAMU HYZKJAIOTCS B TAKOBOM.

[IpaBuyibHOE TIPABO HE MOXKET BBIBOJMTHCS U3 IPOU3BOJILHOIO YCMOTPEHUSI CyIeil, OHO OIH-
paercs Ha OIPEJIeJICHHBIN U aOCOIIOTHBIN (BHEOIIBITHBIN, HEMHLyKTUBHBII) KPUTEPUil cripaBei-
smBoctH, KouM [IItammitep cauraer "ob61ecTBO CBOOOIHO XOTIUX Joaeii". B mporuBHOM CTy-
Jae MPaBUIbHBIM TOJIydaeTcsi CyObeKTUBHOE MHEHME, YTO MpejcTaB/isieT coboil sIBHBIH abeyp/I
("MHe Tak KarKercs, OTOMY YTO MHe Tak Kaxkercs'").

Uctounukm u aureparypa

1) Stammler R. The idea of justice. // University of Pennsylvania Law Review. Vol. 71. May,
1923. No. 4.

2) Stammler R. Die Lehre von dem richtigen Rechte. Berlin, 1902.

3) Irammiiep P. Xo3giicTBO 1 1paBo ¢ TOYKH 3PEHUS MATEPUATUCTUUIECCKOTO TOHUMAHIS
ucropun. 1.1,2. CII6., 1907.
CJioBa b6J1arojapHocTn

Beipazkaio 6,1arogapHoOCTh CBOEMY HayJIHOMY PYKOBOJIMTEJIO JI.10.H., joi. PposioBoii E.A.



