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YesioBek u €ro rmpasa U CBOOOJIBI SBJIIOTCS BayKHOW IMEHHOCTBIO U OOBEKTOM OXPAHbBI YIO-
JIOBHOT'O CY/IOIIPOU3BOJICTBA. [JIaBHBIM TapaHTOM B 0OECIIEYeHUH STUX MIPAB U CBOOO/I BHICTYTIAET
NPUHITAT TPE3YMIINNUNA HeBHHOBHOCTU. Bo BheTHaMe, TEPBBIM OCHOBHBIM 3aKOHOM, 3aKPEITHB-
UM HOPMY TIPE3yMINIUH HEBUHOBHOCTH, cTajia Koncrurynusa Brernama 1992 1., e B cT. 72
ykazano: «HuKTo He npusnan BUHOBHBIM U ITOJBEPIHYT YIOJIOBHOMY HAKA3AHUIO ITOKA OOBUHU-
TeJILHBIN IPUTOBOD Cy/a HE BCTYIAeT B 3aKOHHYIO CUIY». JlaHHOe moJsioxKeHue, B JajIbHEHIIeM,
IIOJIyYMJIO CBOE OoTpakeHue B cT. 9 YrosoBHo-mporeccyasibHoM Komekce Boernama 2003 1., n
C TOYKU 3PEHUs 3aKOHOJIATE/IsI CIUTAETCS OJIHUM M3 OCHOBHBIX ITPUHIIUIIOB CYIOIPOU3BOJICTBA.
Crarps 10 YIIK Bpernama, koTopas HOCBSINEHA MPUHIUIY YCTAHOBJIEHUS HCTHHBI 110 YTO-
JIOBHOMY JIeJly, TaKKe YIIOMSHYJIa 4TO: «bpems JoKa3biBaHus OOBUHEHUs JIEYKUT Ha OpraHax,
MIPOBO/IAIINX CYIOITPOU3BOACTBO. OOBUHAEMBI, [IO/ICY/IUMbII KMEeT IIPABO, HO HE 00s3aH JIOKa-
3bIBATH CBOIO HEBUHOBHOCTBL». B 10pMIMYECKOl JiuTepaType pdjl YIeHbIX pacCMAaTPUBAJIM yKa-
zannble B cT. 9 u ct. 10 YIIK Boernama rosioxkenus: Kax JieraJiu3aIiuio MPUHITUIA TPe3yMITITIHT
HeBUHOBHOCTH 06BHHsieMoro [3]. Onako, y Takoro mojaxoja ObLIM U OMIoHeHTH. 1o MHeHuTo
nocsieaux B YIIK Brernama ObLmM yIOMAHYTHI JIUIIL UJEH TPE3yMINIAA HEBUHOBHOCTH, & He
caM MPUHINI, OOOCHOBBIBas 9TO TE€M, UYTO OTCYTCTBYET CaM TEPMUH <«IIPE3yMIIINUsl HEBUHOBHO-
CTH», & TAKYKe TeM, YTO €r0 3aKpelJIeHHbIE TTOJIO?KEHNS He OTBEYAIOT CTAHapTaM, YKA3aHHBIM
B MeXK/IYHAPOJIHBIX PABOBBIX akTax [4].

Anamusupys Hopmbl Koncrurynum 1992 1. n YKII Brerrnama 2003 1., Ha HAII B3IJIsiI, IPU-
BeJICHHAs B HUX (DOPMYJIMPOBKA BPsJT JIM MOXKET OBITDH ITpU3HaHa HeyIadHoi. B KoneunoMm cuere,
B Hell y2Ke OoTpaskeHa TJIaBHas UJes O TOM, YTO YeJIOBEK CUNTACTCS HEBUHOBHBIM IO BHIHECEHUS
CYJIOM B OTHOIIIEHUH HEr0 OOBUHUTEILHOI'O IIPUTOBOPA U BCTYIIEHHS €0 B 3aKOHHYIO cuty. OJ1-
HaKO, MBI pa3jiejigeM MHEHHS O TOM, YTO OHa He ITOJTHOCTHIO OTPasKaeT CYIIHOCTh COBPEMEHHOT'O
IIOJIOKEHUsI O IIPE3YMIIIUN HEBUHOBHOCTH, IIOCKOJIbKY B Hell He yKa3aHbI BCE €r0 HeOOXO/MMbIe
S/1eMeHThI. V3 yKa3aHHBIX IOJIOXKEHUi O MPe3yMIINA HEBUHOBHOCTH TaKKe He SICHO TO, UTO
B OTHOIIIEHUH KAKOT'O CYO'bEKTa MPUMEHSAETCH JAHHBIM MPUHITUI, KaXKJIO0TO I'ParkKJIaHuHA BOOO-
e b0 KaxKJI0ro JIMIa, IPUBJIEKAEMOro K yTroJIOBHOI oTBeTcTBeHHOCTH! KpOoMe Toro, Takke
CIIOPHBIM SIBJISIETCS TO, 9TO 3aKOHOJATEbh OTHOCH IIOJIOYKEHHEe O OpeMeHHU JTOKa3bIBAHUS K CO-
JIEPKAHUIO TIPUHIIAIIA YCTAHOBJIEHUsI UCTUHBI B YTOJIOBHOM CYJIOIIPOU3BOJICTBE.

Ananmus cojiepzKaHus psijia MEXKJIYHAPO/IHBIX TPABOBBIX AKTOB W 3aKOHOJATEIHLCTBA 3apy-
OEKHBIX CTPaH, B KOTOPBIX 3aKPeIIeH ITPUHIIUAI IPE3YMIIIUN HEBUHOBHOCTH, TIPEJICTABIACTCH,
YTO, BO-IIEPBBIX, €ro (POPMYJIUPOBKaA ObLIa JIOCTATOYHO PA3BEPHYTa, & CYOHEKT, B OTHOIICHUN
KOTOPOT'O IIPUMEHSIETCs IPUHITUIT TPE3YMITITHU HEBUHOBHOCTH O0J1ee KOHKpeTeH. Bo-BTOPBIX, co-
Jep2KaHue TIPUHITATIA TPe3YMIINNA HEBUHOBHOCTH, COIVIACHO MEKIYHAPOIHBIM IIPABOBBIM aKTaM
U 3aKOHOJATE/ILCTBY 3apYOEKHBIX CTPaH, TaK Ke 00bEeMHO, BKJIIOUAs HE TOJIBKO YHUBEPCAJIb-
HYIO UJIEI0 [IPE3YMIIIMKA HEBUHOBHOCTHU, HO U MHOT'ME IIpaBUJia, BhITEKAIOIIINE U3 Hee.

Tak, Bceobas jextapatius mnpaB desgoBeka 1948 1. B 1.1 ct.11 3akperuiser, uro: «Kaxkibrii
Je/I0BEK, OOBUHSIEMBIN B COBEPIIEHNN IIPECTYILIEHNs, UMeeT IIPABO CUNTATHCS HEBUHOBHBIM JI0
TeX I0P, MOKa ero BUHOBHOCTH He OY/eT yCTaHOBJIEHA 3aKOHHBIM HMOPSIIKOM ITyTEeM TJIACHOTO Cy-
JIeOHOI0 pasdupaTe/bCTBa, IIPU KOTOPOM eMy 00eCIednBAIOTCA BCe BO3SMOXKHOCTH JIJIsT 3aIIUTHI»
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[1].

B cr. 49 Koncrurynun P® riacuia uro: «Kaxaplit 0OBUHSIEMBIT B COBEPIIEHUN TTPECTYTI-
JIEHUsI CYNTAeTCs HEBUHOBHBIM, MIOKA €r0 BUHOBHOCTH He OyJleT JI0Ka3aHa B IPEIYyCMOTPEHHOM
MOPsIJIKE W YCTAHOBJIEHA BCTYIMBIINM B 3aKOHHYIO CUJIy MPHUTOBOpPOM cyia. OOBUHSEMbIl He
00s13aH JIOKa3bIBaTh CBOIO HEBUHOBHOCTHL. HeycTpanumbie cOMHEHMSI B BAHOBHOCTHU JIUIIA TOJIKY-
I0TCS B T10J1b3Y 00BuHseMoro» |2]. IloarBepx as 3HATMMOCTS JAHHOTO TIPUHITHIIA, 3aKOHOIATEb
BBes1 B YIIK P® camocrosiTe/ibHYIO CTAaTBhIO, B KOTOPOW KPOME YKa3aHHBIX KOHCTUTYITUOHHBIX
MIOJIOZKEHNI, eIlle JTOTIOJIHUTETHHO YCTAHOBJIEHO MTPAaBUJIA O TOM, YTO «OpeMs JOKa3bIBaHUS 00-
BUHEHUs U ONPOBEPIKEHN JIOBOJIOB, TPOBOANMBIX B 3aIUTY TI0J03PEBAEMOT0 MJIH OOBUHSIEMOT'O,
JIEYKUT HA CTOPOHE OOBUHEHUS», 8 «OOBUHUTEIbHBIN TPUTOBOP HE MOXKET OBITH OCHOBAH Ha IIPEJI-
MIOJIOYKEHUSIX ».

Hauaras cynebnas pedopma ¢ 2005 1. Bo Bboername momguepkuBasia HeOOX0MMOCTh COBEP-
IMIEHCTBOBAHUS ITPABOBOI CUCTEMBI B II€JIOM U YTOJIOBHO-IIPOIECCYATBHOIO 3aKOHO/IATETHCTBA
B YACTHOCTH, OCOOEHHO HOPM, KACAIOIIMXCA OCHOBHBIX IPUHIIUIIOB CYJIONPOU3BOJICTBA, & TaK-
JKe BBEJICHHUS UX B COOTBETCTBUU C MEXKIYHAPOIHBIMU JIOTOBOPAMU, YJI€HOM KOTOPBHIX BheTHaM
apyiercs. B 2013 1. 6bu1 npunsra nosas Koncrurynus Brernama, B KOTOPO#l Ipe3yMITIus
HEBUHOBHOCTH IIPHOOPEsIa HOBYIO pOPMYIUPOBKY: «JIuio, oOBUHSIEMOE B COBEPIIIEHNUN ITPECTYII-
JIEHU, CIUTAaCTCA HEBUHOBHLIM, IIOKa €I'0 BUHOBHOCTDL HE 6y,ZLeT JOKa3aHa B IIPEJYCMOTPEHHOM
3aKOHOM IIOPAJJKE M YCTaHOBJICHA BCTYIIMBIIINM B 3aKOHHYIO CHUJIY 06BI/IHI/ITe.HbeIM IIPpUroBOpPOM
cymay» (m. 1 cr. 31). [omaraem 1ieecoobpasHo paccMaTpuBaTh JaHHOE MOJIOKEHNe B KadecTBe
HPUHITAIIA YTOJOBHOIO IIPOIECca, IOCKOIbKY B HEM JIQHO OIpEJIe/ICHIe IIPUHITNAIIA, TTPE3YMIIITIAN
HEBHHOBHOCTHU B COOCTBEHHOM KJIACCUIECKOM ITOHMMAHHUHU M B COOTBETCTBUU C MEXKyHAPOIHbI-
MM CTaHAapTaMH.

C ydeTom cKa3aHHOIO U OCHOBBIBAsICH Ha Pe3y/IbTaTaX IIPOBEIEHHONO HAMHU UCCJICTOBAHUSI,
IIPEICTABIISIETCST HEOOXOIMMBIM, B HACTOIIEEe BPEeMsi, BBEJIEHHE PEeJIaKIINU OT/IeJIbHBIX CTaThei
VIIK Bbernama, MOCBAINIEHHBIX MPUHITUIIA TPE3YMIIIIUUT HEBUHOBHOCTH B COOTBETCTBUU C IIO-
sokenreM Koncrurynun BbheTrnama, B 4acTHOCTH B OIPeIe/ICHUN JAHHOTO TMPUHITAIIA JIOJIZKHO
BOCITPOM3BEJIEHO COOTBETCTRBYIOIIee TosioxKeHne Koncrurymun Brernama. Kpome sToro, Bee 1o-
JIOXKEHMSI, KACalolnecs MPUHIAIA [IPE3YMIIIUA HEBUHOBHOCTH, JOJI?KHBI OBITH BBIPpayKEHbI B
OTJIeJILHOI ITPaBOBOil HOpMe, m30eras 3aKpPeIyieHUsI UX B JIBYX CTAThsIX, ITOCBSIIEHHBIX JIBYX
CaMOCTOSTE/IbHBIX IPUHITUIIOB YTOJIOBHOI'O CYJIOIIPOU3BO/ICTBA KaK B JielicTByiomeM YIIK Boet-
Hama. Il HaKkoHeIl, He TOJILKO JOJIZKHO BOCIIPOU3BE/IEHO KOHCTUTYIIMOHHOE TTOJIOXKEHNE TTPUHITUTIA
MPE3YMIIINU HEBUHOBHOCTH, HO W PACIIUPEHBI U JIOMIOJTHUTEIHHO YCTAHOBJIEHBI T€ TTPABUJIA, BbI-
TeKaIoIue OT JAHHOTO NPUHIINATIA.
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